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ABSTRACT 
The principle of not breaking the sale of lease is confirmed by the relevant laws 
in our country, and the effectiveness of leasehold against others is also confirmed by 
this principle. Due to the leasehold and the mortgage can coexist and conflict, and 
there are lack of restriction on the effectiveness of leasehold against others and the 
problem of protecting leasehold’s rights too much and ignoring to protect the 
mortgagee’s rights in our law, therefore, someone use the rules to solve the leasehold 
and the mortgage conflict by malicious behavior of lease to harm the rights of the 
mortgagee greatly in the practice. This behavior makes the mortgage hard to realize 
and the value of it discount. This article is divided into four parts. From the 
perspective of the protection of the mortgagee’s rights, this article will study and 
discuss in depth the leasehold against mortgage, trying to solve this difficult problem 
in practice. 
The first part of this article through the analysis of the different situations of 
leasehold and mortgage’s conflict and the different solutions in law, find out the 
unreasonable place in leasehold against mortgage under the existing legal system. The 
second part combining the law in our country, based on exploring the legal basis and 
the applicable of the principle " not breaking the sale of lease ", analyze the 
legitimacy and rationality of leasehold against the mortgage, thus find out the causes 
why the leasehold against mortgage lead to adverse effect. The third part through the 
comparison research, analyze the limitation on the leasehold fight effectiveness and 
the system design on the mortgagee’s rights protection in the civil code of German, 
Japan and Taiwan area. The fourth part mainly based on the experience from 
comparison research, according to the causes of the problem, aiming at the specific 
situation in our country, puts forward the three possible paths to protect the rights of 
the mortgagee. 















against mortgage damage the mortgagee’s rights, except for the lack of leasehold 
publicity system, is another important reason that our law focus on the lessee's rights 
protection too much due to regard the lessee as the "weak", while ignoring the 
restriction of their rights. While for the mortgage as “the king of real rights for 
security”, our law don’t pay quite focus on rights protection in this issue. This is due 
to the unbalance between the value of right and the corresponding system design. To 
solve the problem of malicious lease, we must start from the effectiveness of 
leasehold against others, then design corresponding system, and give the mortgagee’s 
rights considerable attention. 
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问题的提出 
案例：2007 年底，A 公司向 B 银行申请借款，以其关联公司 C 公司的工业
用地及厂房提供抵押担保。经调查，B 银行信贷人员认为 C 公司的工业用地及厂
房权证齐全，未发现其存在抵押、租赁等附着权利，遂与 C 公司签订抵押担保
合同，并于 2008 年 1 月办理了抵押登记并获得他项权证。办理了抵押登记后，
B 银行与 A 公司签订了借款合同，随后向 A 公司依约发放了贷款。2009 年，A
公司贷款到期，无力偿还，B 银行向法院起诉，要求 A 公司到期还款，并要求 C
公司履行抵押担保责任，法院支持了 B 银行的诉讼请求。在执行阶段，法院拟
对该抵押物予以拍卖，此时自然人徐某向法院表示其为该抵押物的承租人，并向
法院出具了租赁合同。该租赁合同表明，2007 年 9 月（B 银行抵押之前），承
租人徐某于与 C 公司签订了租赁合同，租期从 2007 年 9 月至 2017 年 9 月，共
十年，租金 60 万元/年，十年租金共计 600 万已一次性付清，C 公司出具了收据，
注明用原来 C 公司前徐某的货款抵消租金，因此，徐某没有实际支付租金。而
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第一章 抵押权与租赁权的并存与冲突 
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